Trust Instructions
Type of Trust.  Select the type of trust that best suits your needs.  If you are married, you will most likely choose to create the Shared Marital Revocable Living Trust.  There are, however, reasons why a married person might decide to create an Individual Revocable Living Trust.  If you and your spouse own the majority of your property separately, an Individual Trust may be best for you.  

Name of Trust.  Choose an appropriate name for your Trust.  Although not required, it is often advisable to include your name in the name of your Trust.  For example: “The John and Jane Smith Family Trust”. 

Trust Property.  Determine the property you want to transfer to your Trust and indicate it on the appropriate Schedule.  You must transfer at least one item of property to your Trust, but otherwise, there is no minimum or maximum to the amount of property you may transfer to your Trust.  Examples of properties that are frequently transferred to Living Trusts include:

· Real Estate, including your home

· Investment Real Estate

· Savings, money market and other deposit bank accounts

· Stocks and bonds, whether held by a broker or held by certificate

· Certificates of deposit, treasury bills, and government bonds and securities

· Business interests, including interests in sole proprietorships, partnerships, LLCs
· Royalties, copyrights and patents

· Boats or other vessels

· Household goods, artworks, jewelry and other personal items of value.

Description of Property. When indicating the property you want to transfer to your Trust on the appropriate Schedule, be sure to provide a description specific enough to make it clear what property is indicated.  For real estate, street address is sufficient.  For accounts, indicate the financial institution and account number.  For stocks, bonds and other similar certificates, indicate the title and serial or issuance number.
Property You May Not Want to Transfer to Your Trust.  Though not necessarily strictly prohibited, there are certain properties which you may prefer not to transfer to your Trust, such as:
· Automobiles (unless they are collector vehicles or are worth a substantial amount of money).  Some insurance companies are disinclined to insure vehicles owned by a trust.  Additionally, in many cases, it is likely that you will sell the car you own at the time of creating your Trust before your death or that its value will have substantially decreased.

· Personal checking accounts.  It is often inconvenient to conduct your day to day financial transactions under the name of your Trust and some check recipients might question such a check drawn from a trust-owned checking account.

· Life insurance, IRAs and pay-on-death bank accounts.  These benefits automatically become payable to your named beneficiary.  Therefore, it is often advisable to name your Trust as beneficiary of these policies and accounts, rather than attempting to transfer them into your Trust.

Marital vs. Separate Property.  When creating a Marital Trust, you and your spouse will need to include 3 separate property Schedules.  The first, Schedule A, should list the property that you and your spouse own together.  If you do not own equal shares in your joint property, you should indicate the nature and percentage of each spouse’s ownership.  For example, if husband and wife jointly own a house as tenants in common but at differing percentages of ownership, you should describe the property on your Schedule A as follows:  “The house located at 101 Main Street, City, State, owned as tenants in common, 60% owned by husband, 40% owned by wife.”  In addition to your shared property Schedule A, each spouse should complete an additional separate property Schedule (if the spouse owns separate property).  Separate property includes property owned by a spouse prior to the marriage, specific gifts or inheritances acquired by one spouse during the marriage, and other property acquired by one spouse during the marriage that is titled or deeded solely in that spouse’s name.  As a resident of California, which is a community property state, all property acquired during the marriage is presumed to be owned jointly and equally by each spouse, unless there is a prior written agreement.
Choosing Beneficiaries.  After deciding what property you want to transfer into your Trust, you need to choose your Beneficiaries, i.e. the people and/or institutions you want to receive your property after your death.  

Transfer of Property.  After you decide what property you want to place in your Trust and you execute your   Trust, it is of vital importance that you take the steps necessary to actually transfer that property to your Trust.  If there is a document evidencing ownership of the property (for example a deed, title or certificate of ownership) those documents must be replaced by new documents indicating that you, as Trustee of your Trust, are the new owner.  In the case of real property, a new deed must be executed, filed and recorded with the County Clerk’s Office.  Generally a Transfer to Trust Deed is used.  In the case of accounts, stocks, business interests and other properties which have documents indicating ownership, all such documents must be replaced in order to transfer the property to your Trust.  Generally, nothing further is required to transfer other property, such as household goods, jewelry, etc. to your Trust.  It is, however, highly recommended that you use the Assignment of Property to Trust form to indicate the inclusion of such property in your Trust.  
Treatment of Property in Trust.  It is important to remember that hereafter, if you choose to sell or conduct any other transaction regarding the property you have transferred to your Trust, you must indicate that you are conducting the transaction in your capacity as Trustee of your Trust.  For example, if you sign a deed conveying property held in the Trust, you should sign the deed “John Smith, as Trustee of The Smith Family Trust.”

Specific Beneficiaries. The Trust allows you to name none, as many, or as few Specific Beneficiaries as you want.  This means you may designate specific items of property to be transferred to particular people or institutions upon your death.  When indicating your Specific Beneficiaries and the property on the appropriate Schedule, it is important, again, to be specific enough in your descriptions of the people and property to make your intentions clear.  When describing property, it is advisable to use the guidelines set forth above.  When indicating people or institutions as beneficiaries, it is advisable to use full names and addresses, if available.  For example, if you intend to leave equal shares of a savings account to your children, it is better to name each child and the percentage amount each child is intended to receive, rather than merely stating, “To my children, in equal shares.”  (If it is your intention to fully disinherit a child, a Trust is not an appropriate vehicle through which to do so.  You may only disinherit a child through a properly drafted and executed Last Will and Testament.) 

Residuary Beneficiaries.  This Trust allows you to name a Residuary Beneficiary to your Trust.  This is the person (or institution) who will receive all Trust property not designated to go to a Specific Beneficiary.  In the case of married couples, the Residuary Beneficiary will often be your spouse.  In other cases, you may prefer to name your child(ren) as Residuary Beneficiary.  In the event that you name your spouse or child(ren) as Residuary Beneficiary, it is, again, advisable that you indicate each person’s full name and the percentage that he/she is to receive, if applicable.  You should also indicate an Alternate Residuary Beneficiary, who will receive the remainder of your Trust property, in the event that the first person named predeceases you.

Providing for Minor Beneficiaries.  If any Specific, Residuary or Alternate Residuary Beneficiary named in your   Trust is a minor at the time of executing your Trust forms, you must determine the manner in which any property received by any minor beneficiary will be managed.  Because minors cannot own substantial property outright, the ILRG Trust forms provide two options for the management of property on behalf of minor recipients.  Most states have adopted the Uniform Transfer of Property to Minors Act, which allows you to establish a Custodianship.  Under the Custodianship, you designate a Custodian to hold and manage the property for the benefit of the minor until he/she reaches maturity.  The age of maturity varies from state to state, but generally ranges from 18 to 25.  Upon reaching that age, as determined by your state’s Transfer to Minors Act, the property is transferred in full to the beneficiary.  (Note:  South Carolina and Vermont have not adopted the Uniform Transfer to Minors Act, so this is not a valid option for residents of those states.)  The second option for dealing with a minor beneficiary is to establish a Child’s Trust within your  Trust form.  This simply means that your Trustee will continue to hold and manage any property received by a minor in trust until an age designated by you.  The Child’s Trust option is preferable by some, because it allows you to designate the age at which you think a minor, or young adult, will be able and mature enough to manage the property, whereas if you establish a Custodianship under the Uniform Transfer to Minors Act, the age at which the minor, or young adult, receives the property is determined by statute.  Please note that creation of a Custodianship for trust property or a Child’s Trust does not create a personal guardianship for any child.  If you need to designate a guardian for a minor child, it must be done through a validly drafted and executed Last Will and Testament or other guardianship document.  
Avoiding Conflict. In order to avoid conflict and confusion, your named Successor Trustee and should be the same person indicated as Executor of you Last Will and Testament and your named Attorney in Fact in any Durable Power of Attorney you may have executed or may execute in the future.

Choosing Successor Trustees.  Perhaps one of the most important decisions to make when executing your   Trust is naming your Successor Trustee.  During your lifetime, you and your spouse will serve equally as Trustees of your Trust, and will retain control over the management of your Trust and all property transferred to your Trust.  Upon the death of the first spouse, the surviving spouse will remain Trustee.  Upon the death of the surviving spouse, your Successor Trustee will become acting Trustee and must manage and distribute your remaining Trust property.  He/she will pay off any debts or death taxes from the Trust property, distribute Trust property to your Beneficiaries, and continue to manage and hold in trust any property in any Child’s Trust you may create.  It is important that you choose this individual carefully and that this individual understands and accepts the responsibility.  Each spouse should name an ultimate Successor Trustee to manage the Trust after the death of both spouses.  This may or may not be the same individual, depending upon your individual circumstances and wishes.  Additionally, each spouse should name an Alternate Successor Trustee who will serve as Trustee in the event that your first choice is unwilling or unable to serve as Trustee.  The Successor Trustee will serve as Trustee in the event that you become incapacitated during your lifetime.  This means that he/she will manage your Trust property and have the authority to make important decisions regarding your Trust property while you are unable to make such decisions.  
Signing Your Trust Documents.  Once you have indicated the property you desire to transfer to your Trust, named your Beneficiaries and named your Successor Trustees, you should sign your   Trust before a Notary Public.  Though not necessarily required, it is recommended that you sign your   Trust in the presence of at least two signing witnesses in addition to the Notary Public.  You should sign only one copy of your   Trust and store it in a safe place along with your other important documents.  Any copies of your   Trust should not be signed and should be clearly marked as copies only.  You should also remember to inform your Successor Trustee of the location of your   Trust and other supporting documents, so that he/she can easily locate them in the event of your death or incapacitation.

Registration.  After executing and signing your Trust before a Notary and officially transferring your property to the Trust as indicated above, most states require no further formalities.  Your Living Trust has been created and validly exists.  This statement should include the name of the Trust and date created, the name(s) of Settlor(s) and Trustee(s) and a written acceptance of the Trustee(s) of their roles.  

Amendment and Revocation.  Remember that after execution of your Trust, your Trust remains revocable and amendable.  Either spouse may choose to revoke your Trust entirely by executing the Revocation of Trust form provided.  If you choose to change provisions, such as naming new Beneficiaries or Successor Trustees or adding or removing property from your Trust, both spouses may do so by jointly executing the Amendment to Trust form provided.  If you sell or otherwise dispose of property transferred to your Trust or you acquire new property intended to be included in your Trust, it is important that you and your spouse remember to amend your Trust documents, including updating the appropriate property schedule and executing the Amendment form.  Please note that your Revocation and Amendment forms should also be witnessed and signed before a Notary.

You Still Need a Will.  Even if you have a validly executed and created a Trust, you and your spouse still need a Last Will and Testament.  You should consider whether a pour-over will or a standard back-up will is best for your circumstances.  A pour-over will simply states that any property or assets not validly transferred to your Trust at your death will be transferred to your Trust upon your death and will then be distributed according to the terms of your   Trust.  You should be aware that a pour-over will still has to go through probate before the property can be transferred to your Trust.  A standard back-up will simply serves as a back-up to your Trust and should deal with any issues which can’t be adequately taken care of through a trust document, such as the naming of a personal guardian of a minor child, an attempted disinheritance of a child and the disposal of any property which you do not want to transfer into your Trust or which may not be validly transferred to your Trust at the time of your death.  When creating a back-up will or pour-over will, it is important to keep the terms of your   Trust in mind so that there is no conflict between the two documents.  It is important not to leave property indicated in your Trust to a beneficiary in your will as well, even if you are leaving it to the same beneficiary.  Because the pros and cons of a pour-over will versus a standard back-up will can vary greatly depending on your personal circumstances, please consult a competent attorney in your jurisdiction if you are uncertain which option is best for you.                
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